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Tomds Fialal

Ihe Issue U/(‘(J}H/'!{’{:’.N'(JH a'r;r/fw‘f'ffr_f'rzp/u‘om'/f to-agreements which iy

olve competition distortion o
YCSLICtIon is very Lnportant as the concept {E((’{J/){.{’d} has an 1mmediate mpact o the business practice
of entreprencurial entities, [t js apparent that interpretation of the key factor contained in Section 3,
Subsection | of Act No. 143/200 1 5b. providing for competition protection, g5 amended (he
the “C fam/ etition Protection Act” or the “Iaw ") is decisive in assessment of }mrf'r‘ompf’ff';.r'sf(* conduci,
or Article 81, | aragraph | of the EC Treary, expressed by the term ‘competition distortion” Uil
recently, interpretation of this term was very broad and some authors are of the opinion that iy was
formalist 1 p to legalist.2 Ay present, the need (Jj‘m.fﬂt(.uyw’ring the expression ‘competition distortion”
based on the rest of economic aspects of }mz‘ia‘am/)(’zr'rff*(’ behavipur, representing a kind of a rule of
reason, is gaining ground ever more, on the contrary. In this way,
the anticompetitipe aspects prevail,
such a conduct would yp; be subje

FerHea wer

it should be assessed in what extent

1ds in a procompetitipe conclusion,
ctto general prohibition oy‘}:am/;(’z‘f{frm a’ixz‘om}zg agreements. This
new manner of ajy){ying the rules offompc'zfzf'm? and its reflection in the de
of the Office Jor the Protection of Competition ( hereinafier the “( Mfice

ﬁ!/fawm‘g contribution.

and in the cqse such a test ¢

fz'.ct'mf—;?z(z/eing practice
") is the subject-matter of the

L. Assessment Concept of Competition Distorting Agreements

), - . . . . . PR

Pursuan, to Section 3, Subsection | of the Law, agreements among competitors, decisions
of their assaciations and conduct of competitors in m utu
lead to distortion of competition, are prohibited

Y this or 4 special law or unless the Office
Means of

al concordance, whicl, lead or may
and invalid unless determined otherwise
permits an exception to (his prohibition by
A executive regulation, Especially agrecme

nts stated in the [aw as examples
e prohibiged, such as agreements on prices,

market distribution, constrained business,
SCriminatjon of collective boycortr (Section 3, Subse

ction 2 of the Law).
l Tomgs Fiala, solicitor ag AK Vejmelka & Wiinsch in Praguc
See Ticht\”i L.: Zména paradigmarcu evropského soutéiniho prav
I . % s , .
Publiky (¢ uange of the European competition |
“public), Privn{ rozhledy No. 2/2004.

| .

aa jeji vyznam pro Ceskoy
aw paradigm and igs meaning ftor the Crech
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[ follows from the above tha such agreements among competitors are considered

pr'nhi])i

[|1L' (it't'

ted, which lead or may lead o distortion n[\‘unlpg‘[i{h)rn while in my opinion,

iston-making practice of the Office concerning Section 3, Subsection 1 of the

Law alten stems from the narrow srammatical interpretation of the rule of Taw above,

conside

ring ceven those agreements as prohibiced competition (|ixturling; agreements

which do noc fall among, Jurd-core cartels, aimed ar competition distortion, by their

nacury,
JASstme

but which could have the hypothetic consequence uf'u)mpu ion distortion. ' |

that the approach of the Office is no entirely clearin chis respect, and especially

in the former period it was relatively activist and formalist. From the viewpoint of

the Office, it was sufhcient for unlawfulness of agreements in the sense of Section

3, Su
i

ysecuon 1 of the Law if a certain agreement had ar least potential Impact on a

delimited relevant market, while mere fabulation of future possible conscquences of
the agreement was often sufficient to demonstrate such an impact.”

At the same time, the Office found support for the interpretation mentioned also in

judicial

Administrative Court, Ref. No. 1 As 19/2006-55 from January 9, 2007 regarding the
case of Chamber Qf%’fc'rz'nmy Surgeons). According to the Supreme Administrative Courr,
the Law is based on the principle of potential competition protection, preventive action
is thus possible based on the Law or sanction can be deduced, respectively, even in cases
when such an agreement exists which may lead to the anticompetitive consequence.

However, in my opinion, distortion of competition cannot be viewed as an abstract,
cal possibility but as a real potential in a given, particular case. Any other
interpretation could be namely at variance with the Charter of Rights and Freedoms
forming part of the consticutional order of the Czech Republic (hereinafter the “Charter”).

theoret

decisions of administrative courcs (cp., for example, judgment of che Supreme

3 I wao

that gra

terminat
(cp. judg

127/20(

not the ¢

pretation

usually b

theologigal, comparative in law etc.). Grammartical interpretation of a regulation represents

only the

Court N

mention

4 Decis
5 Ad absurdum, such an approach might lead up to the conclusion that in theory, every agree

ment can distort competition in some way, and it is thus only up to the competition authori?
to fabulate is consequences.

1t method. In this respect, the Supreme Administrative Court emphasized repeatedly
sment of the Supreme Administrative Court from October 23, 2007, Ref. No. 5 Afs

uld like to note regarding the role of grammatical interpretation of legal regulations
o o “ b,

nmatical interpretation is only one of interpretation methods, however, not the de-

6-55) that grammatical interpretation is only one of interpretation methods, however,
leterminant method. However, in order to arrive ar a reasonable and acceptable inter-
1 of a regulation, application of the literal (grammatical) interpretartion does not suffice

ut other interpretation methods need to be used, as well (logical, systematic, historic.

first step roward finding the meaning of a regulation (cp. finding of the Constitutiona
5. 30/1998 Sb.). Its final interpretation is an intersection and balancing of the methods
ed above.

on of the chair of the Office from April 18, 2007 in the legal case of building societies.

_‘
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v, prohibits agreements,
and ways of conduct in mutual concordance, “timed a or resulting in”
1ol competition on the commeon markee. b follows (rom the text of this
thae icis necessary o distinguish consistently between agreements ainred
ton of competition and agreements sesidtore in unfavourable effect on
ton. Concerning, this issue in the leeal case ol Sociéte lechiique Miniére vy,
nbhar Ul (decision (rom June 30, 1996), the Court of Justice decided tha
aim or result had 1o be viewed separately, and that the purpose of agreement
sexamined at first. [n the case dhac it is not clear based on such an assessment
the aim ol the agreement was 1o distort competition, it should be assessed

he relevant agreement had (or may have a real) consequence of distortion of

the competitive environment on the eiven market.

From the

case law of the European Court of Justice, contained in the summary form in

notification of the European Commission of application of Article 81, Paragraph 3 of

the Treaty
distortion
prices, to
exclusivel;
thc‘ 'I‘rmr}
of the agr

(O] 2004/C 101/08), it then follows that in horizontal agreements, the aim of
of competition can be presumed only in the case of agreements to determine
restrict production and divide markets or customers. In such agreements
y, their per se prohibition can be considered based on Article 81, Paragraph 1 of
. In such cases, the Commission is not obliged o perform detailed assessment
cement and provide evidence of its anticom petitive effect. In other agreements

among competitive entities, their real (or bringing a real threat at least) negative impact
on dcvclopmcm of competition must be demonstrated, and it is not possible to stem

only fron
Commiss
agreemen

or quality

1 hypothetical effects of such arrangements. In other words, the FEuropean
on must demonstrate based on detailed market analysis in such cases thar the
 has a (felt) negative impact on the price level, production volume, innovation
and assortment of the goods and services offered.

In order to fulfil the material condition of the anticompetitive nature of the agreement,

it thus do

es not sufhce to fabulate exclusively the furure possible consequences of the

agreement. lhe condition of at least (real) potential distortion of competition can be
considered met only if the agreement leads to reduction at least of the uncertainty degree

rega rding

future behaviour of the competitor on the market. This condition is met in

such a type of consensual ways of conduct from which it can be construed indirectly

at least, based on the summary of circumstances of the very consensus origination and

content and of its implementation, how individual competitors shall probably act on

the market. As stated by the European Court of Justice in the case of Chemiafarma

(judgmen

agreemeng’

market...”

tin the case C-41/69, 1970), in order to qualify a conduct as “anticompetitive
» 1t is necessary that “..common will to behave in a certain manner on the

-

follows from it indirectly ac least.” Only such a form of coordination of

7 Judgment of the Regional Court in Brno from January 8, 2008 in the case of building

socteties.
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pettive behaviour can e thus considered antcompetitive, which shall Tead in the

futtre to creation of deformed competition conditions on the marke because individual
g manket participants (competitors) do not determine their future competing strategics
i separately and ndependenty. ¢ apacity of the Agreement to distort competition must e
0 thus necessarily buile on considerations (hat have a real basis, demonsirable by concrere
‘ facty. Thus in considering whether (he agreements under assessment lead of may lead o
i distdreion of competition, it ig especially necessary o examine thoroughly and ke into
1" account the situation on the aiven relevane marker.
1
d The

o judig

of cdonomic analysis (i.c.

over the legal analysis stemming only

present t{vcixiun-m.lking practice of the [iumpc;m Commission as well as ol
mmunities then clearly

assessment of ob

ial bodics of l{umpc;m e accentuates the predominance
jective economic circumstances o

f the case)
from estimates or hypotheses on possily
Yl I

le impacs
in of the agreement on competition. "This trend can be tracked clearly, for example, in the
of judgmentof the Court of Firg Instance in the legal case of Night Services from September
of 15, 1998 (consolidated cases 1-374/94, '1-377/94, 1-384/94 and '1-388/94 European
fie Night Services). In i judgment, the Cour emphasized the necessity of assessing the
\ts agreements in their economic context. with the exception of those agreements the
of clear purpose of which was o restrict competition (for example, agreements on prices
e or division of markers). Similarly, in the legal case of Métropole Télévision — M6 and
1S Others vs. the Commission from September 18, 2001 (case no. T-112/99), (he Court of
act First Instance emphasized such an application of Arricle 81, Paragraph 1 of the Treaty,
it which requires strict analysis of the impact of the agreement on competition.
-an

the | It foll

ows from the above that there is an apparent trend in the EC competition

ion | law, which represents a deflection from application of Article 81, Paragraph 1 of the
Treaty in an automatic (formalist) way for the benefit of the economic concept of the
competition law, and assessment of agreements in their overall economic context. |
ant, | assume thac a similar approach to agreements among competitors should be taken by
the the Of

| bC
gree Based
cin | cartels

cly | subjected to rather thorough analysis
and | In agrdements including restriction

con b(‘ ds5s¢
yma | of part

itive | Paramdrers ()f_l‘oﬂ]pc[i[i() norhasa signific

, the fact()r.s

n ol | authori

-

Positions of competitors, entr
Possibly also other factors such as the

hice, too, in its dccision—making practice.

on the above, it can be concluded th

at, with the exception of the so called hard
(cartels with the hard core) the

impact of which on competition need not be
» illegal nature cannor be presumed automatically
of competition, burt the given agreement should
ssed in its legal and economic context, and it should be verified in the light
icular factual findings whether it has a negative impact on some fundamental

ant potential at least of doing so. Fundamental
or indicators that should be taken into account by the reley

ant competition
ties include especially the m

arket positions of parties to the agreement, marker
ance barriers, the nature of the affecred product and
level of specific control in the given industry,
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2. Duty ufl:,ur()conl‘ormily Interpretationin the Dccision—Making Practice

of the Office

In |in|<.'15
the Proy
decision

e o thie above, | deem it suitble o

iIston of Scction 3, Subscction 1 of the (.fumpclilinn Protection Act in the

m;lL’ing practice of the Ofhice, and to point out possible violation of (he duty

ol ]fm'mnnfin‘mi[y neerpreation on part of the Office.

[t follows from he previous part of this contribution that Section 3, Subscction | ol the

Law is in
with the
Commuy
potential
Ofhce in
procedur
SCrviIces (

terpreted very L'xlcn.\ivcl_\’ on part of the Ofhice, and it can be thus at variance
scope of the corresponding legal regulation contained in the law of Luropean
wuties, i.e. in Article 81, Paragraph 1 of the EC Treaty. In my opinion, this
variance can be demonstrated., for example, in connection with decision of the
the case of building societies. 1n this case, the Ofhee initiated an administrative
Cin 2004 based on its own motion with six building societies (which provide
> clients as delimited in Act No. 96/1 993 Sb. providing for building savings and

state benefit in building savings, as amended). Initiation of the administracive procedure

was based

on complaints of inhabitants about the fees for the building savings account

administgation and about introduction ofa new fee, the so called fee for interest preference.

On April

procedur

addressed

Spori telna

a.s.; Stav

according
and inval
of competition on the l)uilding savings market — the

building
in Sectio

by the Office in the

administ
judgmen

18, 2007, the Office issued a decision in the second step of the administrative
¢ (i.e. decision of the chair of the Ofhice for the Protection of Competition)
to the companies Ceskomoravski stavebni sporitelna, a.s.; Hypo stavebni
a.s.; Wiistenrot — stavebn{ sporitelna a.s.; Modr4 pyramida stavebn{ sporitelna,
ebni spofitelna Ceské spofitelny, a.s.; and Raiffeisen stavebn| sporitelna a.s.,
to which the participants mentioned concluded and implemented a prohibited
d agreement on exchange of information, which could lead to distortion
saving phase. By doing so, the
spcieties mentioned above were believed to have violated the prohibition stated
n 3, Subsection 1 of the Law and due to this, a penalty was imposed on them
aggregate amount of CZK 55 mil. All the building societies filed
rative actions with the Regional Court in Brno against this decision, and by its
t from January 8, 2008, the Court cancelled the decision of the Office issued

in the secand step of the administrative procedure, and returned the case to the Office

for the purpose of further procceding.

Supreme

matter has

Building docictics objected to the decision of the Ofhice

The Office filed a cassation complaint with the
this decision of the Regional Court; the subject-
not been decided on by the Supreme Administrative Court yet.

Administrative Court against

arguing precisely, besides
guing | ]

others, that interpretation of Section 3. Subsection 1 of the Law on part of the Office

was unla

W _-U [ .

think also about Interpretation of

PI‘-

octet;
) M,
Act
0 ¢
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competi

be assessed as stricier than regulation in the sense of Article 81 of the

opinion
che Law
the com

pl'(_)l)h'm

Community law, i.c. in the given case Article 81,

[n my ¢

absolutizing the linguistic mterpretation of the provision of Section 3,
Law, which determines thar such
lead or may lead o distortion of competition. However, conclusion of the Off
sense thar the legal regulation contained in Section 3

any respe

in my opinion. From the viewpoint of the conceptual and reasonable

competit

I decision of the Office staces that the provision ol Section
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3, Subscction T of the
violated due o the agreement concerned on exchange ol statistical surveys, which
wings market — (he savings phase.
hs 70 = 75 of the contested decision the Office states that the legal regulation ol
ion distorting agreements pursuant o Section 3, Subsection T of the Law can
Treaty when in the
of the Ofhice, in order 1o demonstrate violaton of Section 3, Subsection 1 ol
it should suffice that potential distortion ol competition due 1o the conduct of
etitors has been evidenced propetly. However, such a conclusion of the ( Mice is
wic in my opinion as it does not take into account the rules following from (he

Paragraph 1 of the Treaty.

pinion, the conclusion of the Office mentioned above is built especially on

Subsection 1 of the
agreements among competitors are prohibited which
1ce in the
Subsection 1 of the Law is stricter in
ct that the regulation contained in Article 81 of the EC Treaty must be rejected
application of the
on law, it is necessary to construe that both provisions express the same material

prohibition. Then both provisions must be interpreted in the same way, as well

Any oth
Commui
81, I’amg
beginnin
law with

er interpretation would be at variance with legal regulations of European
nities which form a prototype of Section 3, Subsection 1 of the Law, i.e. Article
raph 1 of the EC Treaty. Here I deem it suitable ro recall that from the very
g, Czech legislation struggled for harmonization of the Czech competition

the Community competition law, while the undcr[aking to approximate

the competition law was coded afterwards as an international under[aking assumed

in Article 64 and especially in Articles 69 and 70 of

provisions of Section 1, Subsection 2

principle

the Europcan Trc;—lt}-'.” From
of the Constitution,'” in connection with the

of cooperation set in Article 10 of the 'Iﬂrea{y, the constitutional principle

then follpws, according to which national |cgal regulations should be interpreted in

conformi

bodies and the membership country bodies when possible. It
that if sey

ty with processes of European integration and cooperation of European

follows from the above
reral possible interpretations of the relevant provision exist pursuant to the

national interpretation methodology, such an interpretation should be chosen which
makes it possible to interpret the relevant regulation in conformity with the European

""‘-——____._____

8 See jud

Societips.

( . o v ‘v ’ v
) Munkoyv4, J.: Zdkon o ochraneé hospodarské soutdse -

Act — Con
10 Const

gment of the Regional Court in Brno from January 8, 2008 in the case of building

Komentar (€ :umpcri[iml Protection
1ments), C. H. Beck, 2003, p. 26.

ttutional Act No. 1/1993 Sb., Constitution of the Czech Republic, as amended.
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Law, B¢ in the CIVCN GISC TN umflarmit_\' with Article 81, I’;]f'.i;;l'.lph I ol the Treary. "

[ is therefore evident dhac in meerprecation of Section 3, Subsection 1 of the Law
adoprad without a doubt in order o bring the Crech law closer (o that of Luropean
Comnpunitics, i is essential to proceed in such g manncer so thar the meerpretation
conforms o the provision of Article 81, Paragraph 1 of the Treany. 1t is so without g

doubt hlso in cases in whiclh factual circumstances are assessed., occurring before entry

ol the Crech Republic in dhe [".umpgnm Union. "

As mendoned above, Ardicle 81, Paragraph | of the °C Treaty prohibirs agreements
the wivke or result of which is distortion of competition on the common market. The
provision of Scction 3, Subsection 1 of the [ docs not use such terms the meaning
of which was interpreted in detail in the judgment of the Court of Justice bur i
stems from vague formulation “agreements which lead or may lead” o distortion of
competition. Interpretation of Scction 3, Subsection 1 of the Law in a way difi
(hr(mduling in the given case) from interpretation of Article 81, Paragraph 1 in the

d(‘cisi(m—mzllqing practice ('af‘(_‘,ommunir_y bodies can be thus ar v:

competition. However, in my opinion, interpretation of Secrion 3, Subsection 1 of
the Law supporting the decision of the Office goes beyond the scope of Article 81.
Paragraph 1 of the Treaty and is thus at variance with the sense of this regulation.
Adoption of interpretation of the provision of Article 81, Paragraph 1 of the Treary
embraced by the Office could thus lead to far-reaching and hazardous consequences
— namely that any conduct in competition is prohibited automatically as every such

conductlis a potential source of threat.

Based on the above, I have come to the conclusion that in agreements among
competitors not aimed at distorting competition, their real (or really tln‘ca[cningar least)
negative impact on competition must be proven in accordance with Euroconformity
interpretation of Section 3, Subsection 1 of the Law, and that it is not possible to stem
only from hypothetic effects of such arrangements. In other words, the Office may
identify an agreement as one which distorts competition (and thus as onc prohibited
pursuang to Section 3, Subsection 1 of the Law) only based on detailed assessment
of its reql anticompetitive effects. However, the Interpretation advocated by the

11 ]ﬁnding_ of the Constitutional Court PI US 66/04 from May 3, 20006.

12 Generally, regarding the duty of Euroconformity interpretation of Czech leg:

<

”
2 Afs 92/2005-45.

erent

ariance wich the duty
of Euroconformity interpretation mentioned above. [ assume that respecting the
Eurocmlformiry interpretation of Section 3, Subsection 1 of the Law, the term leads 1o
distortion of*C()}')zperiz'i(m must be understood as a situation when a certain agreement
brings the resuls of distorting competition, while the term may lead to distortion of
competition must be understood as cases when a certain agreement is aimed at distortinoe

il regulations,
specially judgment of the Supreme Administrative Court from September 29, 1995, Ref. No.

‘

o

o

e
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3. Conclusion
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Czech Republic follows the trends in the € fnmmmli[_\-' competition L

them with
using the

of that, it dan be recommended that che Offiee applics more consistently
approach mentioned

i[l{'l':l'Pl'(‘[S [hL" f‘Ul]d:UHL‘l][;lI rerm

[am convineed that

Pvarying degrec of delay. |
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the cconomic
N assessment ()l'cmnpuli[inn dixmrring agreements, and cha i

“distortion of competition” in a Jess formalis way and

while ml(ing INtO account cconomic aspects of the conduct concerned. Furthermore, |
assume that in other legislative adaprations of the Competition Protection Act, i would

be suitable
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provisions ¢
to action of
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xpress the same material prohibition. Espccia”y
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Vymezent relevanoich tha o dalii akewiln otazky ochiany hospadiiske sourcéze v rosifene LU

POZNAMKY K EKONOMICKEMU PRISTUPU
POSUZOVANI DOHOD NARUS UJICICH SOUTEY

V PRAXI UOHS

Tomas Fiala'

ka pristupu souténich tisady dohoddm obsabujicim narusent soutéze je velmi dilezitd, nebor
nd koncepee md bezprostiedni dopad na obchodns praxi podnikatelskycl) subjektii. Je zrejmé,

0 posuzovdni protisoutéiniho Jedndni je rozhodujici interpretace klicového Jaktoru obsazeného

3 odst. | zikona ¢ 143/200] Sb., o ochrané hospodirské soutése, v platném znéni (dile Jen
010 ochrané hospoddrské soutéze nebo wzikon ) i ¢l 81 odst. | Smlouvy o LS, vyjadieného

vech , narusens hospodirské soutéze” Do nediyné doby byla interpretace tohoto pojmu velmi

Sivokd a nékteri autori soudi, ze by/zzfbrn;wz/isfir/ezf az legalistickd.! V soucasné dobé se naopak stile
vice prosazuje potrieba vyklidat spojent , narusent soutée na zdklads testu e,(’mmmic‘a(’}?ffj aspekti
protisoutézniho jednini, jenz by predstavoval Jakési pravidlo rozumi (rule of reason). Tiakto by se

mélo
rd.(’al

posoudit, do jaké miry prevazuji prosoutésni aspekty protisoutéiniho jedndini, a v pripade, Ze by
Wto test vyustil v prosoutéini zdver. pak by takové jednini nepodléhalo obecnému zdabazu dohod

narusujicich soutéz. Tento novy zpisob aplikace soutésnich pravidel a jeho odraz v rozhodovact praxi
Urady pro ochranu hospodiirské soutése (ddle jen ,, Urad ) Jje predmétem ndsledujiciho Prispévku.

1. K_oncepcc posuzovani dohod narusujicich soutéz,

Podl

¢S 3 odst. 1 zikona dohody mezi soutéziteli, rozhodnu jejich sdruzeni a jedndni

soutzitelt ve vzdjemné shodé, keeré vedoy nebo mohou vést k narutent hospodarské
soutcge, jsou zakdzané a neplatné, pokud tento nebo zvlsini zdkon nestanovi jinak
nebo |pokud Ufad nepovoli providécim pravnim predpisem 7 tohoto zdkazuy vyjimku.
Zakdzanymi jsou piedeviim dohody pfikladmo uvedené v zikon¢, jako jsou napt.

dohc

(S 3

oy o cendch, rozdéleni trhu, vzang obchody, diskriminace nebo kolektivni bojkot
adst. 2 zikona).

Z vyse uvedeného vyplyva, Ze za zakizané jsou povazoviny dohody mezi souteziteli,
které [vedou nebo mohou vést k narugent hospoddfské soutdse., Rozhodovaci praxe
Uradu ohledné § 3 odst. 1 zakona pritom dle mého nizory mnohdy vychdzi 7 Guce

[ I

mas Fiala, advokde v AK Vejmelka & Wiinsch, Praha
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gramacického vykladu uvedene Pravii normy,”’ 3 4 zakizanou dohody NAUSUJICT Sou ey
povazuje t dohody, jez svym charakierem nespadia mezi hard-core kartely, keere maji
za cil narusen; soutcze, ale ke by narugeny hospodiisle SOULEZC pouye h‘\'pnu'lid\"\'
mohly mir 44 nisledelk. Domnivin se, 3¢ pristup Uradu neng Votomeo ohledu sl
cicelny azejmcéna v diivejsim obdoby byl p()mC’mC‘;llcli\-'ix[i('fc‘{';x lin'm;lfis[in'l\',\". Z hlediska
Utadu bylo pro nezikonnost dohod v smyslu § 3 odse. | zikona postacujici, pokud
urciad | dohoda mely alespor potencidlng dopad ng vymezeny relevanoi oy pricemy
dostacjicim pro prokizini tohoo dopadu byl, mnohdy i poul;; fabulace budoucicly
moznych disledlg dohody.

Pro uvedeny vyklad pritcom Ufad nalézal oporu i v judikacufe spravnich soudy (srov.
napr. rozsudek Nejvyssiho spravniho soudy ¢j- 1 As 19/2006-55 ze dne 9. 1. 2007
ve vecel| Komorg veterindrnich lékarg). Podle Nejvyssiho spraviniho soudy je zakon
zalozen| ng principu ochrany potencidlng soutcze, takze na icho ziklade |e plsobit
I preventivng, resp. k vyvozeni postihu je moing pristoupit j tehdy, je-li zde takovs
dohoda| keerg k protisoutéznimu ndsledly miize vése,

Naruseni hospodaiske soutéze viak dle mého nazoru nelze chdpat jako abstrakeni,
teoretickou moznost, ale jako redlnou mognos pro dany konkréiny pripad. Kazdy jiny
vyklad bly totiz mohl byt v tozporu s Listinou zékladnich prav a svobod tvofici soucdst
ustavnihp pofidky Ceské republiky (d4le jen ,Listina“). 7 jejich ustanovenf vyplyva,
ze jakékaliv zdkonneé omezeni svobody (v daném pripadé priva na svobodné podnikgng
ve smysly ¢l. 26 odse. ] Listiny) Ize usky techovat jen tam, kde je to v demokracicke
spolecnogti nezbywmé nurné k dosazeni Géeli zikonem sledovanych a k ochrané priy
azajmi druhych. Pod]e clanku 4 odst. 4 Listiny mus; byt .pfi pousivini ustanoven|
0 mezich zdkladnich pravasvobod Setfeno jejich podstaty a smyslu®. Pokud tedy v urcicé
konkréen{ sicuaci neexistuje redlné nebezpedi narugeni hospodafske soutéze, mus{ se
statni mo¢ zdrset z4sahg do podnika telskych a dalsich svobod. Jakykoliv jiny vyklad by
vedl k dak'koszih]}'fm anebezpecnym disledke m — kazdé lidsk¢ jedndnije toriy teoreticky
2 Tak Tic 1y, L.: Zména paradigmary evropského soutésniho Prava a jeji vyznam pro Ceskou
republiku, Prayvni rozhledy ¢. 2/2004.

3 Kloze gramatického vyklad pravnich norem Poznamendvim, ¢ gramaticky vyklad je pou-

ze jednoy 2 v}?kl;id(wfch metod, nikoliy vigk metodou réujici, Nejvyssi spravni soud v tomro
ohledy opakovan¢ zdtraznil (srov. rozsudek Nejvyssiho spraviniho soudy ze dne 23, fijna 2007,
Cj. 5 Afs 127/2006-55), 50 gramaticky vyklad Je pouze jednou 2 vykladovych metod, nikoljv
YSak metoday urcujici. Pro rozumny a pfijatelny vyklad privng normy vsak zpravidla neposta-
CUje pousic vykladu doslovnéhe (gramatického), nybrz je nutno vyuzit i vykladovyé metody dalsi
(Iogicknu, systematickou, historickou, tcc‘)logicl\"ou. srovnan{ v priavu aj.). (}r;un;uicl\'}f' vyklad
Pravniho predpisy pf‘t‘dsuwujc pouze prvni vykrocen{ ke 2jiseéni obsahy pravnj normy (srov.
nales Ustaviyiho soudu ¢. 30/1998 Sb.). Jeji I{:)I}L'C‘.ll)" vyklad je primikem a vyvizenim vyse
“Minénych perod.

R()zhndnu[f pf‘cdscdy ['J‘I.';ldll z¢ dne 18, dubna 2007 v pravioi véci stavebnich sporitele.
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moznym zdrojem ohrogen;.

Jen nhrusent redlng, nema-li
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soutete jako takove.

zarnamenatelneé (citelnd)
skuted
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Takée
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k zdves
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byt citelné (viz napriklad

Smlouvy o ES, m
kvérna
jejich p
Clanek

soutcéze
vzdjemn

ustanovenim § 3 odst.

Société T3
judikoval
treba zko
ziejmé, zda cilem dohody
dohoda meéla (nebo maze
na daném

chnique Miniére ys.
» 2¢ pojmy cil nebo

trhu.

7 pripadového prava Evro pského soud

voznamen| Evmpské komise o

pak vyplyyi,

5 Ad absurdum hy [;tku\f}?m
muze narus

buloval.

Vyimereni relevanonichy trhia

Zikon a stini Moc v

dtl('ll;i/.t'l L‘

<

‘¢omezeni predstavaje kazdi obchodni

Omezent jednotlivéhe souté
omezent Imslmd;if:s'l\'(' soutéze
né Ci hrozicl narudeny SOutcze, coy

o ochrand lmspnd;i?sl;é SOULE7e.

vropski judikacura, k nis musi byt Uradem v ¢
titniho priva prihlizeno pri posuzov
u, ze smyslem obecného zikazu dohoc
a urcitém rhy narusuji samu

rozhodnuf Lvropského soudniho dvor
5169 Vilk v, Vervaecke, podle n¢hos dol
a-li pouze nevyznamny Géinek na trh)
sv¢ prayni posouzeni v pravni véci & C-7/95 p John
1998, kdyz konstatoval, je pokud uréiti dohod
muze byt shledina zakdzanou na zdakladé ¢anky 8] odst. 1 Sn
rotisoutéznich Geink. Dohoda viak nebude spad
odst. 1 Smlouvy, pokud jeji dopad na soutés bude pouze

B1 odst. 1 Smlouvy, keery je

¢ shodé, keré maji za ,cil nebo vysledek® naruse
spole¢ném trhu. 7 textace tohoto
mezi dohodami, jejichz cilem je omezeni soutéz
je neptiznivy dopad na soures. Soudni dvar k této otdzce v

Maschinenbay Uly, (rozhodnutf ze dne 30. ¢ervna 1966)
vysledek je nutné vnimar oddélené s tim,
umat ucel dohody. V pripadé, kdy nebude na
bylo porusit souté,
realné¢ mit) ,a nasledek n

aplikaci ¢l
z¢ u horizontdlnich dohod je mozné cil n
Presumovat pouze v ptipadé dohod o stanoveni cen,

pristup mohl vése a3 k zavéru,
it hospoditskou soures 4 Je tedy
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ani ()bd()[m}"ch praviich otizek, dospf\";i
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cazniki. Vyhradné u wehio dohod lze uvazovar o jejich per se zikazu na ziklade

clinku 81 odst. 1 Smlouvy. V cchio piipadech pak neni Komise povinna provide

detai
Mmezi

hroz,

2 hypotetickyeh acinki takovych ujedndni. Jinymi slovy

must
(citel

d 501

Pro s

vﬂuf

[ni hodnoceni dnhndy a prokazovat jeji protisoutcznt Gcinek. U ostanich dohod
konkurencénimi snhjul([}f musi byt prokizin jejich si\'u(c{'n_\" (nebo alespon realne
¢1) negativind dopad na vyvoj hospodiiske soutcze a neni mornd vychazer pouze
vyjadicno, Evropski komise
v téchro piipadech na ziklade podrobn¢ analyzy trhu prokizat, z¢ dohoda i
ny) negativai Gcinek na cenovou hladinu, objem vyroby, inovace nebo kvalitg
iment nabizené¢ho zbozi a sluzel.

pln¢ni materialni podminky protisout¢zniho charakieru dohody tedy nepostaci
né fabulovat budouci mojné disledky dohody. Podminku alespon (redlného)

potencidlniho naruseni hospoddiské sourese Je mozn¢ poklidarza splnénou pouze tehdy,
pokud dohoda vede alespon ke snizeni stupn¢ nejistoty ohledné budouciho chovin
soutczitele na trhu. Tato podminka je splnéna u takovych typli konsensudlniho jedndni,

7 nicl
konsdg
trhu
(rozst
je zap
urcity
soute

17 lze alespon neprimo na zikladé souhrnu okolnosti vzniku a obsahu samotného
nsu a jeho realizace dovozovat, jak budou jednotlivi soutézicelé pravdépodobné na
ednat. Jak bylo konstatovino Evropskym soudnim dvorem ve véci Chemiafarma
idek ve veci C-41/69, 1970), pro kvalifikaci jednani jako »protisoutézni dohoda®
yotrebi, aby z ni alespon neptimo vyplynula ne - Spolecnd viile chovat se na trhu
m zpiisobem.... “.° Protisoutézni tedy muze byt toliko takovd forma koordinace
initho chovini, kterd do budoucna vede k vytvoreni deformovanych soutéznich

podminek na trhu proto, 7e jednotlivi Géastnici crhu (soutézitelé) neurcuji svoji budouci
soutezni strategii samostatné a nezdvisle. Zptsobilost dohody narusit hospoddrskou
soutéz pak musi byt nutné vystavéna na dvahdch, jez maji redlny zdklad, jen7 lze

doloz
ncbo

prozk

it konkrétnimi skute¢nostmi. Proto pfi Gvaze, zda posuzované dohody vedou
mohou vést k narugeni hospodaiské soutéze, je pfedeviim zapotiebi dakladne
oumat a brdc v ivahu situaci na daném relevantnim trhu.

Soucasnd  rozhodovaci praxc Evropské komise i soudnich organ(i  Evropskych
spoledenstvi pak jednoznacne akcentuje pievahu ekonomické analyzy (tj. posouzeni
objektivnich ekonomickych okolnosti pfipadu) nad analyzou privni vychdzejici
pouze z odhadi ¢i hypotéz o moznych dopadech dohody na soutéz. Tento trend lze
jednoznacné vystopovat naptiklad v rozsudku Soudu prvni instance v prdavni véci

Nig/)l

—

Services ze dne 15. zdt{ 1998 (spojené ptipady T-374/94, 1-377/94, T-384/94

6 Podle setrval¢ judikatary Nejvysstho sprivniho soudu dokonce i v pripadech, kdy se posuzuji

skutkové okolnosti, k nim? doglo pied vstupem Ceské republiky do Evropské unic a rozhod-

nym p
nepocl

vaj pi
S touto

-7 As

rivem je pravo tehdy Gcinné, je nutno ustanoveni ceského praviniho predpisu, prijat¢ho
lybné za celem sblizovini ceského priva s privem Evropskych spolecenstyi a majiciho
edobraz v privni normé obsazené v pravu Evropskych spolecenstvi, vyklidac konformne
normou (viz napiiklad rozsudek Nejvyssiho spravniho soudu ze dne 31. ledna 2007, ¢

50/2006-262)
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a 1-588/94 Liropean Night Services). Soud ve svem rozsudl
hodnoceni dohod v jejich ckonomicken

zicimym cilem je omezentd SOutCze (napr, dohody
Vopravng v Meétropole 1élévisin, — M6« Ostatnr vy,
(pripad ¢. I

7 vyde uvedencho vyplyvit, %e v soudnim pravu LS

predsgavuje

(il)rmllisl'ickf'nl) zpusobem  ve
4 posuzovani dohod v jejich celkovém ek
(')bd()lm)? pristup k dohodgm mezi souréyicel

i Utad.

Na ziklade vyse uvedencho lze uzaviie, se ¢ vo
s tvrdym jddrem), jejichz dopad na hospoddiskou soures
dikladnéjsi analyze, nelze
presumovat jejich nezikonnost. ale danou dohody je treb
a ckonomickém kontexty a ve svede konkré
negativné ovliviuje nékeere zdkladni parame
vyznamny potencidl tak cinir. Zikladn{ fakcory ¢i ukazatele, krere
soutéznii ifady vzit v Gvahy jsou pak zejména tring postaveni stran do
konkurenta, vstupni bariéry, povaha dotceného produkru
jako je mira specifické regulace v odvéryy,

2. Povi

V ndvaznosti na vyse uvedené povazuji za vhodné zamysler se
ustanoveni § 3 odse. ] zdkona o ochrane hospoddiské
Uradu 3 poukaizar na mozné poruSovin{ povinnosti eurokonf

strany Ufadu.

Z ptedchozi ¢
ze strany Utadu velmi extenzivné a mize tak by
korespondujici pravni normy obsazené v pravu Ev
odst. 1 Smhlouvy o ES. Tento potencidlni rozpor je
napriklad v souvislosti s rozhodnutim Ufady ve véci
pripadé¢ Utad v roce 2004 zahdjil z vlastniho podné
spofitelngmi (poskytujicimi sluzby klientam vymezene v zikoné ¢ 96/1993 S,
o stavebn{m spofenf a stdini podpofe stavebniho spc
pro zahdjeni sprivniho Fizeng byly stiznosti obcand na vysi
stavebniho spofeni a na zavedent

zvyhodnéhi. Dne 18. dubng 2007 vydal Urad ve

-112/99) Soud prvaiinstance 2draznil tako
Smlofivy, keers vyZaduje piisnou analyzu dopadu dohod

nnost eurokonformniho vykladu v rimci rozhodovacy praxe Uradu

bl a dalsy akoualng onizky o hrany hmp:u!,u\]\n' SOUECZC v rozsTiend |
< zdaraznil nezbytnos
kontexu, s vwitmkou (ol dohod, jejichy
o cetiich & vondéleri trhit). Podobne
Nonrse z¢ dne 18, zari 2001
vou aplikaci ¢linky 81 odst. |

y na hnspud;iixlum sourdy.

¢ zeela zicjmy trend, keery

odklon o aplikace  clinky ST odst. Slﬂh:tl\'}' automatickyn

prospéch ckonomickélye pojet sout¢zniho priva
momickém konrexey. Domnivim se, je
by mél zaujimar ve gve rozhodovaci praxi

yiimkou czv. wrdyeh kareelg (kartel(
nemusi byt podroben
dohod obsahujicich omezen; soutéze automaticky
& posoudit v jejim privnim
tnich skutkovych Z)iSténi ovérit, zda
try hospoddiské sourese ¢i m4 alespon
by mély prislugne
hody, trzni pozice
a pripadné i dalg faktory

rovneéz nad intcrprcmcf
souteze v rozhodovacy praxi

ormniho vykladu ze

asti tohoto prispévky vyplyvd, z¢ § 3 odst. 1 zikona je Interpretovin
LV rozporu s rozsahem pusobnosti
ropskych spolecensiyi, tj. ¢linku 81
moznédle mého ndzory demonstrovat
stavebnich sporitelen. V' tomro

tu spravni Fizen se desti stavebnimi

rent, v platném znéni). Podkladem

poplatkt 72 vedeni Géu

‘
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0

nového poplatku, (v, poplatku za Grokového
druhém stupni spravniho f{zenf ().
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rozhodnui predsedy Urady pro ochranu hospod.iishke soutcze) rozhodnug adresovane

spolechosiem Ceskomoravsk stavebni sporitelng, a. Hypo stavebni sporitelng g,
Wiistetirot — stavebnf sporitelnaas., Modri pyramida stavebng spofitelna, as., Stavebng
sporitelna Ceglee sporitelny, a4 Raifleisen stavebng sporitelna g podle néhoy
uvedeni acasinici fzeni uzavicli a plnili zakizanoy 4 neplatnou dohody o vymenc
informpci, keer; mohla vése k narueny hospodiiské soutese na trhu stavebniho sporen|
= ldze spotici. Iim mcly shora nadepsané stavebni sporitelny porusic ik uvedeny
v 8 3 odst. | wikoms av disledku jim byla ze strany Urady ulozena pokua v souhrnng
vysi 5SS mil. Ke. Pro tomuto rozhodnuti vsechny stavebny spofitelny podaly spravni
zaloby fe Krajskému soudu v Bro¢, keery svym rozsudkem ze dne 8. ledna 2008
rozhodnud Urady, vydané ve druhém stupni spravniho fizen{ zrudil a vratl vee Urady
k dalsimu jednin. Utad proti tomuro rozsudku krajského souduy podal kasacni stiznos
k Nejvyisimy spravinimu soudu, ktery dosud v téro vec; nerozhodl.

Sr;wchmSpm‘ilclnypr()[i rozhodnuti Urady namitaly mj. prive nezikonnou nterpretaci
§ 3 odst| ] zakona ze strany Uradu.

V pravomocném rozhodnud Uiady se konsmtujc, z¢ ustanoveni § 3 odst. I zikona
bylo porugeno v disledku predmeine dohody o vymene statistickych piehled, keers
mohla vést k narueni hospoddiské soutese na trhu stavebniho spofeni — fize spotici.
V odstaveich 70 — 75 napadencho rozhodnurf pak Urtad konstatuje, 7e pravni Gpravy
dohod narusujicich soucess dle § 3 odst. 1 zikona le hodnotit jako Prisnéjsi nez Gpravy
ve smysly ¢ldnku 81 Smlouvy, kdys pro prokdzini porugeni § 3 odst. 1 zikona m4
byt podld ndzoru Uradu postacujici, ze bylo ndlezice dolozeno potencilng narusenf
soutcze v |disledky Jedndni soutézicel, Takovy zdver Utady je viak dle mého ndzory
problematicky, nebo odhlizi od pravidel, krerd vyplyvaji z komunitgrniho priva, tj.
vdaném piipadé clinky 81 odst. 1 Smlouvy.

Podle mého nézory je vyse uvedeny ziver Utadu vystavén predeviim na absolutizaci
Jazykového vyklady ustanoveni § 3 odst. 1 zikona, krery stanovi, e jsou zakdzané
dohody mezi souteziteli, keeré vedou nepy mohou vést k naruien{ hospoddiské soutese.
Zivér Uf'adu, ze by pravni Uprava obsazeng v S 3 odst. 1 zdkona byla pravou v jakémkoli
Sméru prisnéjsi, ney je tprava obsazend v &inky 81 Smlouvy o ES, je vsak dle mého
Ndzoru nugné odmitnour. 7/ pohledu koncepéni a rozumne aplikace soutézniho priva
je nezbynd dovozovat, e v oboy ustanovenich je vyjidfen vz materialn{ zikaz. Pak je
utné ob¢ taro ustanoven| shodnym zpusobem j Interpretovae,”

Jakykoliy Jiny vyklad by byl v rozporu s pravnimij predpisy Evropskych spolecenstvi,

‘er¢ tvoii predobraz § 3 odst. I'zdkona, 1. clinku 81 odst. 1 Smlouvy 0 ES. Na tomro
Misge povazuji za vhodné pripomenout, 7e cesk legislativa usilovala od samc¢ho pocitky
° harmonigaci ceského souteiniho prava s komunitirnim soutéznim privem tim,

\h—-—"‘—‘—-———___—————___

7 Rozsudek Krajského soudu v Bro¢ ze dne 8. ledng 2008 ve vici stavebnich sporitelen,
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azek kaproximaci sout¢zniho priva byl posléze kodifikovin jako mezindrodni
k prevzaty v clinku 64 azejména clincich 694 70 Evropske dohody." Z ustanoveni
UL odse 2 Ustavy,” ve spojent s principem spoluprice zakotveného v clinku
Houvy pak vyplyvi dstavii princip, podle n¢hoz domici pravai predpisy maji
terpretoviny pokud mozno souladné s procesy evropské integrace a spoluprice
skych orgdnti a orgint clenského stinn. 7 woho plyne, ¢ pokud existuje, podle
ci metodologic vykladu, nekolik moznych interpretaci pidsluiného ustanovent, je
volit vyklad, keery umoznuje vylozit piislusnou normu souladng s evropskym
n, . v daném piipade v souladu s clinkem 81 odst. 1 Smlouvy.

to nasnad¢, ze pii vykladu § 3 odst. 1 zikona, keery byl prijac nepochybné za
n sblizovini ceského priva s pravem Evropskych spolecenstvi, je nutno zdsadne
»ovat tak, aby tento vyklad byl konformni s ustanovenim clinku 81 odst. 1

Smlouvy. Tak je tomu nepochybnéiv pripadech, pokud se posuzuiji skutkové okolnosti,

k nim

7 doglo pred vstupem Ceskd republiky do Evropské unie.!”

Jak jiz bylo uvedeno vyse, clinck 81 odst. 1 Smlouvy o ES zakazuje dohody, keeré
maji 7a cil nebo vysledek naruseni hospoddiské soutéze na spole¢ném trhu. Ustanoveni
S 3 odst. 1 zdkona nepouzivd tyto pojmy, jejichz vyznam byl detailné vylozen
v judikatute Soudniho dvora, ale vychdzi z neosué formulace ,,dohody, kieré vedou

nebo

mohou vést” k naruSeni hospodifské soutéze. Interpretace § 3 odst. 1 zakona

odlisnym (v daném pripadé rozsifujicim) zptsobem, nez jak je vyklidin ¢linek 81

odst.
uvede
eurok

I v rozhodovaci praxi komunitdrnich orgdnti, tak maze byt v rozporu s vyse
nou povinnosti curokonformniho vykladu. Domnivim se, ze pri respektovani
onformniho vykladu § 3 odst. 1 zdkona je nezbytné pod pojmem vede k naruseni

hospodirské soutéZe rozumét situaci, kdy md uréicd dohoda za wjsledek narugen
hospoddiské soutéze, zatimco pod pojmem miize vést k naruseni hospodirské soutéze,
je nugné rozumet pripady, kdy md urcitd dohoda za ¢#/ narusic hospodarskou soutés.

Vykla

d § 3 odst. 1 zikona, o néjz se opird rozhodnuti Utadu, viak jde podle mého

nazory nad rdmec rozsahu ptisobnosti clinku 81 odst. 1 Smlouvy a je tak v rozporu se
smyslem této pravni Gpravy. Prijetf vykladu ustanoveni § 3 odst. 1 zékona zastivaného
Utadem by tak mohlo vést k dalekosdhlym a nebezpecnym diisledkim — 7e totiz kazd¢
jedndni v hospodiiské soutézi je automaticky zakdzané, nebot kazdé takové jedndni je

poten

cialné zdrojem ohrozenti.

Na zikladé vyse uvedeného dospivam k zdvéru, ze u dohod mezi soutéziteli, keré

nemaji za cil narusic hospodiiskou soutéz, pak musi byt, v sou

adu s curokonformnim

vykladem § 3 odst. 1 zikona, prokdzin jejich skutecny (nebo alespon redlné hrozici)

8 ‘lak rozsudek Krajského soudu v Brné ze dne 8. ledna 2008 ve véci stavebnich sporitelen.

9 Munkovi, |.: Zikon o ochran¢ hospoditské soutéie — Komentir, C. H. Beck, 2003, sur. 26.

10 Uktavni zdkon ¢ 1/1993 Sh.. Ustava Ceské I‘L'puhliky, v platném znéni.
11 Nilez Ustavniho soudu P1 US 66/04, ze dne 3. kvéna 20006.
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